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KRESSEL, Bankruptcy Judge.

1 The Honorable Gregory F. Kishd, Chief Judge, United States Bankruptcy Court for the Digtrict
of Minnesota, Stting by desgnation.



The debtor gpped sfrom the order of the bankruptcy court? sustainingin part and overruling in part
objections by the trustee, Fred C. Moon and Union Planters Bank?® to the debtor’s daim of exemption.
Wedfirm.

BACKGROUND

Parsons is a licensed red edtate agent. 1n 1993, she entered into an Independent Contractor
Agreamant with REIMAX Houseof Brokers. The Agreement wasinforceduringdl rdevant timeperiods
Pursuant to the Agreement, REIMAX is obligated to “ promptly” pay Parsons “the difference between . .
. 100% of dl commissonsrecaived by REIMAX asaresult of theeffortsof [Parsong and amounts, if any”
which Parsons owes REIMAX under the terms of the Agreement* While the commisson check from
REMAX is gpparently made payable to Parsons, the commissions are actudly earned by the “Janet
Parsons Team.” Thisteam congds of Parsons and five other people who work with her.  Parsons uses
the funds she recaves from RE/MAX to pay her busness operating expenses, induding paying her
employees, and she kegps the remainder.

Parsonsfiled a bankruptcy petition under Chapter 7 on March 6, 2000. At that time, she owed
RE/MAX $22,992.52, pursuant to the terms of the Agreement, and RE/MAX owed her $61,884.89 for
commissonsearned but not yet paid. RE/MAX offset theamount owed it, and paid Parsonsthe difference
of $38,892.37. Thisamount waspaid podt-petition. Thecommissionspadto Parsonsarosefromthesde
of 15 properties, with dl but 2 of the sdles dosing pogt-petition. However, for each of the 15 properties
sold, dl of thesdles contractswere executed prepetition. 1n addition, the bankruptcy court found that the
commissons were generated prepetition through the efforts of the Janet Parsons Team, not Parsonsaone.

In her bankruptcy schedules, Parsons daimed an exemption for 75% of the $38,892.37 in

2 The Honorable Arthur B. Federman, Chiegf Judge, United States Bankruptcy Court for the
Wegtern Didlrict of Missouri.

3 Union Planters Bank filed amoation requesting permission to withdraw from this apped, asserting
thet the bank and the debtor had entered into a settlement agreement in a separate adversary proceeding
which determined the issues between the parties, and thet the bank’s interest in defending this gpped is
suffidently protected by thetrusee. There were no objectionsto the mation. We grant the mation.

* For example, the Agreement providesthat Parsonsmust pay REIMAX a5% Broker SarviceFee
on dl earned commissons



commissons under aMissouri wage exemption datute. The trustee and the bank objected, arguing that
Parsons did not persondly earn the commissions, and thus, her daimed exemption did not comewithinthe
requirements of the datute. Parsons aso assarted that the entire $38,892 was earned podt-petition
because she and her team parformed work post-petition to effectuate the sdles dosngs Therefore,
Parsons argued, the commissions are not  proparty of the etaie Following an evidentiary hearing, the
bankruptcy court ruled that: (i) under Missouri law, the commissons were earned prepetition, when the
debtor produced areedy, willing and adle buyer; (i) only pogt-petition earnings from a debotor’ s persond
sarvicesareexduded fromthebankruptcy estate, but Parsonsdid not persondly provide such pog-petition
savices and (iii) Parsons did not persondly perform al of the services that generated the commissons,
therefore, she was nat entitled to the full 75% wage exemption under the goplicable Missouri Satute.
Instead, she was dlowed to exempt 9.7% as this figure represented 75% of the compensation for her
persond efforts®

DISCUSSION
We review the bankruptcy court's factud findings for dear error and its condusions of law de
novo. Blackwell v. Lurie (Inre Popkin & Sern), 223 F.3d 764, 765 (8th Cir. 2000); Hervey v.
Wendover Fin. Svs. (In re Hervey), 252 B.R. 763, 765 (B.A.P. 8th Cir. 2000). A decison
regarding whether property is property of the bankruptcy estete is a question of law reviewed de novo.
Brown v. Luker (Inre Zepecki), 258 B.R. 719, 723 (B.A.P. 8th Cir. 2001).

Estate Property

Bankruptcy Code 8 541(a) providesthet “al legd or equitable interests of the debtor in property
as of the commencement of the casg’ are property of theedate. 11 U.S.C. 8§ 541(a)(1). “Thescopeof
thisparagrgphisbroad. It indudesdl kinds of property, induding tangible or intangible property . . . .~
Drewesv. Vote (InreVote), No. 00-6115ND, 2001 WL 418715, a *2 (B.A.P. 8th Cir. 2001) (citing
United Statesv. Whiting Pools, Inc., 462 U.S. 198, 205n.9 (quoting H.R. Rep. No. 95-595, at 367
(1977); S. Rep. No. 95-989, at 82 (1978); 1978 U.S.C.C.A.N. 5868, 6323)). The Bankruptcy Code
further provides tha the “[p]roceeds, offaring, rents, or profits of or from property of the edae’ ae

®InreParsons, 252 B.R. 480 (Bankr. W.D. Mo. 2000). Ancther issue beforethe bankruptcy
court was the trustee’ s assartion that RE/MAX was not entitled to offset the $22,992.52 obligetion. The
bankruptcy court ruled that the setoff was proper. No party gopeded this determingtion, and thus, the
issueis not before us and we do not addressiit.



likewiseestate property, “ except such asareearningsfrom sarvices performed by anindividud debtor after
the commencement of thecase” 11 U.S.C. 8 541(8)(6).

“Property interests are created and defined by satelaw.” In re John Chezik Imports, Inc.,
195 B.R. 417, 420 (Bankr. E.D. Mo. 1996) (quoting Butner v. United States, 440 U.S. 48, 55
(1979)). Under Misouri law, the generd rule, asitisin many daes is thet ared edate commisson is
earned when the broker or agent produces abuyer “reedy, willing and adleto buy” on the terms specified
by the Hler, “whether or not the sde is completed.” John Chezik Imports, 195 B.R. a 420 (citing
Dark v. MRO Mid-Atlantic Corp., 876 SW.2d 714, 716 (Mo. Ct. App. 1994)). Wherethed€'s
contract is conditiond, such as upon the dosing of the sale, the contract does not become an enforcegble
obligation and the broker does nat earn a commission until the conditions are met. See John Chezik
Imports, 195 B.R. a 420; Dark, 876 SW.2d a 717.

Here, the bankruptcy court found thet none of the 15 sdes' contracts conditioned payment of the
commisson on the dosing of the sde. Indeed, Parsons did not argue that the sales contracts were
conditioned onthe sdesdosng. The bankruptcy court correctly held that Parsons had an interest in the
commissonswhen the sdes contracts were executed, because that iswhen the* reedy, willing and aole’
buyers were produced. Under Missouri law, thet is when the commissons were earned.  See John
Chezik Imports, 195B.R. a420; Dark, 876 SW.2d a 716. Therefore, the bankruptcy court properly
determined that Parsons interest in the commissions arose prepetition, asdl of thesdes contractswere
executed prepetition. Thus, the commissons are property of the estate. See 11 U.S.C. § 541(a)(2).

Parsons arguesvigoroudy thet she, and membersof her team, performed substantia servicespog-
petition, without which, the sdleswould not have dased and there would be no commissonsand thus, the
commissons are not property of the edtate pursuant to 8 541(8)(1) and (6). Sherdieson Cissell v.
Zahneis (In re Zahneis), 78 B.R. 504 (Bankr. SD. Ohio 1987). In Zahneis, the court held thet red
edate commissions were not edate property where the acts of the debtor necessary to earn the
commissons were “not rooted in the prebankruptcy past.” Seeid. a 505-506. This caseisingpposite.
As saverd other courts have pointed out, in Zahnei s, only thelising had occurred prepetition; everything
ese (executionand negatiation of the sdles' contract and escrow dosing) occurred podt-petition. Seeid.
a 505-506; Tully v. Taxel (Inre Tully), 202 B.R. 481, 484 (B.A.P. 9th Cir. 1996); Henning v.
Mellor (In re Mellor), 226 B.R. 451, 458-59 (D. Colo. 1998). But where the acts of the agent
necessary to earn thecommission dl took place prepetition (here, andin most cases, whenthe sdle contract
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wasexecuted and the sdller became obligeted to pay the commisson asareedy, willing and able buyer was
produced), courts hold that the commisson was earned prepetition and is edtae property. See e.g.,
Tully, 202 B.R. at 483-84.°

Further, Parsons own argumernt, thet it was she and members of her teeamwho paformed the
work, undercuts her assartion thet the commissions should be exduded from estate property pursuant to
11 U.SC. § 541(g)(6). In addition to requiring that the debtor perform pod-petition services which
generate the earnings, in order to be excepted from the estate property, this subsection aso requirestha
the earnings arise from “services performed by the individud debtor.” 11 U.SC. 8 541(a)(6). Snce
Parsons presented no evidence asto what portion, if any, of the earned commissionsrepresented Parsons
own pog-petition efforts, and not those of her team, the bankruptcy court found thet there was no basis
on which to condude thet the commissions fal within the exoegption contained in 8 541(8)(6). Thisfinding
IS Not erroneous.

Fndly, Parsons attempts to use the Misouri garnishment exemption Satuteto determinewhether
the commissons are edtate property. She mantains that exemptions are determined on the date of filing
the bankruptcy petition, and on the date she filed her petition, there were no earningsin the possession of
RE/MAX which could be garnished under Missouri law since dl the sdes dosed” and the commissons
care tofruition later. Because REIMAX did not havethe commissonsinits possesson onthedate of the
filing, Parsons theorizes that no commissions could be garnished on that date and sheis entitled to exempt
themdl. She pointsto Missouri Revised Statute 8§ 525.030.3, which providesthat: *In any proceeding of
ganismat . . . themaximum part of the aggregate earings of any individud in any workwesk which shall
be subject to garnishment . . . shal be condirued to condtitute dl wages or earnings of the defendant inthe

® Thismay aso beand ogized to caseswhere courtshave held thet broker commission agreaments
are maeidly performed when abuyer is produced, and thusthe agreements are not executory (seee.g.,
Inre Snhowcrest Dev. Group, 200 B.R. 473, 477-78 (Bankr. D. Mass. 1996) (noting that whether the
broker performs some pogt-petition sarvices to findize the dodng or finanding is not rdevant to the
inquiry)); or, to cases where the courts have denied an adminidrative expense dam to brokerswhere the
broker performed somework pogt-petition to fadllitate the sd €' s doging, but the commisson was earned
prepetition (see, e.g, Inre HSD Venture, 178 B.R. 831 (Bankr. SD. Cd. 1995) (rdyingon In re
Munple, Ltd., 868 F.2d 1129 (9th Cir. 1989)).

" This characterization by the debtor is not entirdly accurate. Two of the sdesdosed prior tothe
filing of her bankruptcy petition.



gamisheg s possession or charge or to owing by him to the defendant in that week.” Mo. Rev. Sta. 8
525.030.3. This argument is unavailing and, if she were correct, would actudly be contrary to her
assartion.

What conditutes property of the bankruptcy edtate is not determined by looking to a dat€'s
gamidmat exemption lavs  The bankruptcy court insead correctly looked to Missouri law regarding
when and how Parsons earned the red estate commissions. The court then gpplied Bankruptcy Code §
541(a) to determine thet the commissonsareestate property. See 11 U.S.C. §541(a); seealso Inre
Cooley, 87B.R. 432,437 (Bankr. SD. Tex. 1988) (dating that, “[o]nceit isdetermined thet [the] debtor
possesses an interest in property recognized under date law, bankruptcy law controlsexdusively whether
suchinterest becomes property of the edtate’) (ating Goff v. Taylor (In re Goff), 706 F.2d 574 (5th
Cir. 1983)).

Fndly, we note thet & the time of filing her petition, the sdles contracts had been executed and
thus, pursuant to the terms of the Agreament between Parsons and RE/IMAX, Parsons did have earnings
that werein REEMAX' s*passesson or charge or to be owing by [ RE/MAX] to [ Parsons] in that
week.” See Mo. Rev. Sat. § 525.030.3 (emphasis added); Agreement (providing that RE/IMAX is
obligated to “promptly” pay Parsons “the difference between . . . 100% of dl commissions recaived by
REMAX asareault of theeffortsof [Parsong] and amounts, if any” which Parsonsowes RE/IMAX under
the terms of the Agreament). Therefore, even if Missouri law did not provide that the commissonswere
earned prepetition, Parsons hed, a leadt, a contingent interest in the commissons on the date of filing;
contingent on the sdes dodng and REIMAX recelving the funds.  This contingent interest would be
property of the estate under the broad parameters of Bankruptcy Code § 541(a)(1).

InJess v. Carey (In re Jess), 169 F.3d 1204 (th Cir. 1999), the debtor-attorney argued,
dmilar to the debotor here, that because he had no cause of action which would have dlowed him to sue
hisdient on the petition filing datefor any portion of hiscontingency fee, thelater-redized contingency fee
was not property of the estate. The Ninth Circuit Court of Appeds dismissad this algument holding thet:
“Although [the debtor] may not have been adle to sue hisdient for aportion of hisfee & thetime hefiled
his bankruptcy petition, he had an interest in the fee atributable to pre-petition work onthe casg’ Id. a
1207-1208. Thisinteres,, the court sated, was* clearly property of the estate under section 541(a)(1).”
Id. at 1208.



We condude thet the bankruptcy court properly determined thet the $38, 892.37 in commissions
earned by Parsons were earned prepetition and do condtitute property of the edtate.

Commission Exemption
Parsons daimed that if the commissions condtituted property of the edate, then she was entitled
to exempt 75% of the amount pursuant to the Missouri wage exemption Satute, which prohibitsacreditor
fromgamishing more than 25% of an individud’ s earningsin agiven pay period. See Mo. Rev. Stat. 8
525.030.2. The bankruptcy court dlowed Parsons to exempt 9.7% of the $38,892.37 in commissions
payableto her, or $4,502.13. Parsons argues that the bankruptcy court erred.

The gatute in question provides, in pertinent part:

2. Themaximum part of theaggregeateear nings of any individual for
any workweek, after the deduction from those earnings of any amounts
required by law to be withheld, which is subject to gamishment may not
exceed (a) twenty-five percentum. . . .

For pay periods longer than one week, the provisons of subsection 2(a)
... shdl goply to the maximum earnings subjected to garnishment for dl
workweeks compensated . . . .

The term “earnings” as used herein means compensation pad or
payable for personal services, whether denominaed as wages, day,
commisson, bonus or othewise. . ..

Mo. Rev. Sta. § 525.030.2 (emphasis added).

The bankruptcy court basaditsruling, in part, on our decisonin Prussv. Butler (InrePruss),
235B.R. 430 (B.A.P. 8th Cir. 1999), vacated as moot, 229 F.3d 1197 (8th Cir. 2000) (per curiam).®
InPruss, wereviewed aNeraskawage garnishment exemption Satute containing language smilar tothe
Missouri gatute. The Nebraska Satute likewise defined earnings as “ compensation paid or payable for

8 Qubsequent to our decision in Pruss, the underlying bankruptcy case was dismissed and the
EighthCircuit Court of Appedsdetermined the goped moot and remanded the metter to uswith directions
that we vacate the Pruss decison. See Prussv. Butler (InrePruss), 229 F.3d 1197 (8th Cir. 2000)
(per curiam); Prussv. Butler (InrePruss), 255B.R. 314 (B.A.P. 8th Cir. 2000) (vacating Pruss, 235
B.R. 430 in accordance with the Eighth Circuit's directive). Pruss, 235 B.R. 430, was vecated, for
reasons which are undear (a published opinion is generdly not vacated when the underlying case is
dismissd by thetrid court). We agree with the rationdle of the Pruss mgority and adopt it here.
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persond sarvices” See Pruss, 235 B.R. @ 432-33. We Sated there that the debtor was entitled to
exempt the gpplicable portion of her earnings which were directly dtributable to her “own persond
sarvices, as contrasted with amounts attributed to the sarvices of others. . ..” 1d. at 435.

To dlow the debtor to exempt earnings attributable to the sarvices and labor of othersfliesinthe
face of the plain language of the datute. Here, the bankruptcy court found that Parsons own testimony
was that she did not persondly negotiate dl of the sdes contracts, nor did she parform al of the work
necessaxy to dosethe sdes Parsonshersdf provided amountain of evidencethet it was a“team effort.”
Parsons offered the bankruptcy court no evidence whatsoever regarding whet portion of the commissons
represented her persond services and efforts,

With this lack of evidence, the bankruptcy court could have disallowed Parsons entire daimed
exemption. Ingteed, the court generoudy dlowed Parsons a 9.7% exemption. The court arived & this
figure usng Parsons bankruptcy schedules. In her schedules, she vaued her average monthly sarvicesin
the amount of $4,946.33; her average monthly business income a $55,833.33; and her average monthly
business expenses a $50,887.00. Using these figures, the court found thet her personad compensation
represents 9. 7% of thecommissonspaid to her red estateagency by REIMAX, and determined thet 9.7%
of the commissions represented Parsons persond services subject to her exemption daim. Wefind that
the bankruptcy court committed no dear error in this determination, and therefore affirm.

CONCLUSION
For the foregoing reasons, the judgment of the bankruptcy court is affirmed.

A true copy.
Attest:

CLERK, U.S BANKRUPTCY APPELLATE
PANEL, EIGHTH CIRCUIT.



